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Hostility to Religion: Basics of the Legal Concept 

• The Supreme Court of the United States has held that both the Establishment Clause and the 

Free Exercise Clause of the First Amendment require religious neutrality. 

 

• The religious neutrality requirement means that government can neither favor nor disfavor a 

particular religious groups (or religion versus non-religion). The Court has treated ‘disfavor 

toward religion’ as synonymous with ‘hostility toward religion’ (which, I have argued, 

makes hostility toward religion a semi-stipulative term).  

 

Hostility to Religion: Major Case Law 

• Dissenting in the 1989 case Allegheny v. ACLU, Anthony Kennedy wrote that “the 

Establishment Clause permits government some latitude in recognizing and accommodating 

the central role religion plays in our society” and that “[a]ny approach less sensitive to our 

heritage would border on latent hostility toward religion, as it would require government 

in all its multifaceted roles to acknowledge only the secular.” 

 

• In Allegheny, Kennedy’s colleagues rebuked him in the majority and concurring opinions. For 

example, Harry Blackmun wrote: “Although Justice Kennedy repeatedly accuses the Court 

of harboring a ‘latent hostility’ or ‘callous indifference’ toward religion, nothing could be 

further from the truth, and the accusations could be said to be as offensive as they are absurd. 

Justice Kennedy apparently has misperceived a respect for religious pluralism, a 

respect commanded by the Constitution, as hostility or indifference to religion.” 

 

• In the 1993 case Lukumi v. Hialeah, the Supreme Court recognized that a law could exhibit 

hostility to religion if the law is written in a neutral way but passage of the law was motivated 

by a desire to suppress a particular religious group or outlook.  

 

• In the 2018 case Masterpiece Cakeshop v. Colorado, a majority of the Court vacated a ruling of the 

Colorado Civil Rights Commission and Colorado Court of Appeals on the grounds that some 

of the members of the Commission has exhibited hostility toward the appellee’s religious 

beliefs. The evidence of hostility cited were two out of context statements made by members 

of the Colorado Civil Rights Commission and Commission rulings that requests to create 

cakes with specific anti-LGBTQ messages were not violations of Colorado’s civil rights law.  

 

• Just weeks later in 2018, a majority of the Court declined to hold that Trump’s third version of 

his travel ban into the U.S. by citizens of seven countries, most of which were Muslim majority 

countries, exhibited hostility toward religion. 
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• In 2019, in American Legion v. AHA, Samuel Alito, writing for the Court’s majority held that 

keeping up a 90-foot WWI memorial cross on public land in Maryland was constitutional, in 

part, on the grounds that “removal or radical alteration [of the cross] at this date would be seen 

by many not as a neutral act but as the manifestation of a hostility toward religion that has no 

place in our Establishment Clause traditions.” 

 

Conceptual Ethics and Kate Manne on the Concept of Hostility 

• By conceptual ethics, I mean prescriptive theorizing about how we ought to think and talk 

about concepts. (I take this to be in keeping with Alexis Burgess and David Plunkett’s notion.)  

 

• In her book Down Girl: The Logic of Misogyny, Kate Manne does conceptual ethics for the term 

‘misogyny.’ (Manne treats conceptual ethics as synonymous with “ameliorative projects” in the 

language of Sally Haslanger.) Manne describes misogyny in terms of hostility, which also gets 

its own conceptual ethical treatment. (Manne explicates misogyny as “a system of hostile 

forces that by and large makes sense from the perspective of patriarchal ideology, inasmuch as 

it works to police and enforce patriarchal order.”) 

 

• Manne writes that her project allows us to “understand misogyny as a systematic social 

phenomenon, by focusing on the hostile reactions women face in navigating the social world, 

rather than the ultimate psychological bases for these reactions. Such hostility need not have 

an immediate basis in individual agents’ psychologies whatsoever. Institutions and other social 

environments can also be differentially forbidding, ‘chilly,’ or hostile toward women.” (p. 21) 

 

• Manne also writes that “Rather than conceptualizing misogyny from the point of view of the 

accused, at least implicitly, we might move to think of it instead from the point of view of its 

targets or victims. In other words, when it comes to misogyny, we can focus on the hostility 

women face in navigating the social world, rather than the hostility men (in the first instance) 

may or may not feel in their encounters with certain women— as a matter of deep 

psychological explanation, or indeed whatsoever.” 

 

 

Conceptual Ethics for Hostility to Religion 

• Given the work of Manne and others, I take ‘hostility’ to be polysemous. 

• We can distinguish between hostile actions and hostile environments. 

• We can distinguish between hostile actions that require intentions and one that do not. 

• We can distinguish between hostile environments created by humans and those that are not.  

• We can distinguish between hostility and the appearance of hostility. 

• One conception of hostile environments: one’s not suited to the flourishing of those to whom 

it is hostile.  


